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In the District Court of the United States, for the 
District of Montana, Great Falls Division 


Civil No. 1828 


WESTERN LIFE INSURANCE COMPANY, a 
Corporation, 
Plaintiff, 
VS. 


VIRGINIA K. BOWER and MABLE CLAIRE 
BOWER, Also Known as and Called MABEL 
N. BOWER, 
Defendants. 


VIRGINIA K. BOWER, 
Plaintiff in Interpleader, 


VS. 


MABLE CLAIRE BOWER, Also Known as and 
Called MABEL N. BOWER, 


Defendant in Interpleader. 


AGREED STATEMENT OF FACTS 


There being no issues of fact between the parties 
to this action, and the said parties desiring to sub- 
mit the agreed facts to the Court for its decision as 
expeditiously as possible, it is hereby stipulated and 
agreed between the above-named plaintiff in inter- 
pleader, Virginia K. Bower, and the above-named 
defendant in interpleader, Mable Claire Bower, also 
known as and called Mabel N. Bower, through their 
respective counsel, that said action be and the same 
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is hereby submitted’ to the Court for its decision and 
judgment upon the following written statement of 
facts, which have been agreed upon between the 
parties to this action. 
ih 

Plaintiff at all times herein mentioned has been 
aud now is a resident and citizen of the State of 
Montana. Defendant is a resident and citizen of the 
State of Texas. The-amount involved in this action 
is in excess of Three Thousand Dollars ($3,000.00), 
excluding interest and costs. 


I. 

That heretofore, on or about the 26th day of Sep- 
tember, 1938, the Western Life Insurance Company, 
a corporation, in consideration of the payment to it 
by Joseph Edward Bower of the sum of $4,680.50 
issued and delivered to said Joseph Edward Bower 
its single premium endowment policy No. 89692 in 
the sum of $10,000.00, naming and designating the 
defendant, Mable Claire Bower, then the wife of 
said insured, as the beneficiary thereof, payable to 
said insured, if living, on the 27th day of September, 
1970, and in the event of his death prior thereto to 
said defendant, Mable Claire Bower, his then wife 
and the beneficiary named in said policy, if living 
at the time claim is made, reserving to himself the 
right to change the beneficiary of said policy from 
time to time, a copy of which policy is attached to 
the complaint of Virginia K. Bower, marked Exhibit 
‘CA’? and is by this reference made a part hereof. 


Mable Claire Bower 


fay 

Thereafter and on the 15th day of August, 1946, 
the said Joseph Edward Bower and the defendant, 
under the name of Mabel N. Bower, entered into a 
‘property settlement agreement, a copy of which 
agreement is attached to defendant’s answer and 
cross-complaint herein as Exhibit ‘‘A,’’ and is by 
this reference made a part hereof. 


ww 


ve 
That at the same time and place that the said 
Joseph Edward Bower and the defendant entered 
into said property settlement agreement aforesaid, 
and as a part of the same transaction, the said 
Joseph Edward Bower and the defendant entered 
into and executed a so-called ‘‘Supplemental Agree- 


‘ment’ in words and figures as follows: 


: 
‘‘Supplemental Agreement 


This Supplemental Agreement, made and entered 
into this 15th day of August, A.D. 1946, by and be- 
tween Mabel N. Bower, Party of the First Part, 
and Joseph E. Bower, Party of the Second Part, 
both of Great. Falls, Cascade County, Montana. 


Witnesseth: 


Whereas, the parties to this supplemental agree- 
ment, being husband and wife, have heretofore, on the 
same date, entered into an Agreement with reference 
to property settlement, the care, custody and con- 
trol of their minor children, support money for the 
same and costs and fees of anv divorce proceedings 


} 


| 
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instituted by either party hereto against the other, 
and in consideration thereof, 


It Is Hereby Specifically Understood and Agreed 
that unless the First Party institutes a divorce pro- 
ceedings against the Second Party on or before the 
Ist day of October, 1946, then, in that event, the 
Second Party shall have the right to institute such 
divorce proceedings against the First Party. 


It Is Further Understood and Agreed that in the 
event that either party resists the divorce proceed- 
ings instituted against them by the other party, that, 
then in that event, said property agreement shall be 
eancelled and considered null and void and not be 
used by either party in any such divorce proceed- 
ings. 

It Is Further Agreed and Understood that the 
Judge of any Court which may hear such divorce 
proceedings is hereby authorized, if the Court deems 
it warranted, to include in any decree of divorce 
any part or portion of said property settlement 
agreement. 


In Witness Whereof the parties hereto have here- 
unto set their hands and seals the day and year first 
above mentioned. 


MABEL N. BOWER, 
Party of the First Part. 


J. EK. BOWER, 
Party of the Second Part. 


Mable Claire Bower 


=~] 


State of Montana, 
County of Cascade—ss. 


On this 15th day of August, A.D. 1946, before 
me, O. B. Kotz, a Notary Public, personally ap- 
peared Mabel N. Bower and Joseph E. Bower, 
known to me to be the persons whose names are sub- 
scribed to the within Supplemental Agreement and 
acknowledged to me that they executed the same. 


O. B. KOTZ, 
Notary Public for the State 
of Montana.’ 


We 
Pursuant to said agreements aforesaid the defend- 
ant, Mabel N. Bower, on September 26th, 1946, in- 
stituted an action for divorce against the said Joseph 
Edward Bower by the filing of her complaint in the 
District Court of the Eighth Judicial District of the 
State of Montana, in and for the County of Cascade. 
Summons was issued and served upon the said 
Joseph Edward Bower on September 27, 1946. The 
said Joseph Edward Bower did not appear in said 
action in resistance to defendant’s complaint and on 
the 24th day of October, 1946, his default was 
entered in said action, and on said day a decree of 
divorce was made and given by said District Court 
of Cascade County in favor of said defendant herein, 
Mabel N. Bower. 
VI. 
That on the 15th day of August, 1946, the said 
Joseph Edward Bower was in the exclusive pos- 
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session of said policy of insurance so issued by the 
Western Life Insurance Company and that at all 
times subsequent thereto until the date of his death 
on September 29th, 1955, he remained in possession 
thereof. That subsequent to the 24th day of October, 
1946, the said Joseph Edward Bower married the 
plaintiff herein, Virginia K. Bower, and that on or 
about the 7th day of December, 1949, in the exercise 
of his reserved right to change the beneficiary named 
in said insurance policy, he changed such beneficiary 
from Mable Claire Bower, his former wife, to the 
plaintiff herein, Virginia K. Bower, his then wife, 
substituting the said Virginia K. Bower in the place 
of said defendant, Mable Claire Bower, as the bene- 
ficiary of said policy of insurance, and that plaintiff 
herein at all times since and now is the named bene- 
ficiary therein. 
VIL. 

That the said Joseph Edward Bower died on or 
about the 29th day of September, 1955, leaving sur- 
viving him his said wife, the plaintiff herein, Vir- 
einia K. Bower, who made proof of the death of said 
insured to said Western Life Insurance Company 
and made demand upon said insurance company for 
payment to her of the proceeds of said policy of in- 
surance amounting to the sum of $10,093.17. 


vale 
That the defendant, Mable Claire Bower, also 
known as Mabel N. Bower, bases her claim and right 
to the proceeds of said insurance policy upon the 
agreements set forth and described in paragraphs 


Mable Claire Bower 9 


III and IV hereof. That the plaintiff, Virginia K. 
Bower, was not a party to said agreements and was 
not in any way involved or interested therein. 


MABLE CLAIRE BOWER, 
Also Known as and Called 
Mabel N. Bower, 
By /s/ WILLIAM A. BROWN, 
Her Duly Authorized At- 
torney. 
VIRGINIA K. BOWER, 


By /s/ H. C. HALL, 
Her Duly Authorized At- 
torney. 


[Endorsed]: Filed November 14, 1956. 


[ Title of District Court and Cause. ] 


COMPLAINT IN INTERPLEADER 


Comes Now Virginia K. Bower, pursuant to Order 
of Interpleader entered herein, and, for her com- 
plaint in interpleader against Mable Claire Bower, 
also known as and called Mabel N. Bower, alleges: 


1. 
Plaintiff at all times herein mentioned has been 
and now is a resident and citizen of the State of 
Montana. Defendant is a resident and citizen of the 
State of Texas. The amount involved in this action 
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is in excess of Three Thousand and no/100 
($3,000.00) Dollars excluding interest and costs. 


Ne 

That heretofore, on or about the 26th day of Sep- 
tember, 1938, the Western Life Insurance Com- 
pany, a corporation, in consideration of the payment 
to it by Joseph Edward Bower of the sum of 
$4,680.50 issued and delivered to said Joseph Ed- 
ward Bower its single premium endowment policy 
No. 89692 in the sum of $10,000.00, naming and des- 
ignating the defendant, Mable Claire Bower, then 
the wife of said insured, as the beneficiary thereof, 
payable to said insured, if living, on the 27th day of 
September, 1970, and in the event of his death prior 
thereto to said defendant, Mable Claire Bower, his 
then wife, and the beneficiary named in said policy, 
reserving to himself the right to change the bene- 
ficiary of said policy from time to time, a copy of 
which policy is hereto attached, marked Exhibit ‘‘A”’ 
and by this reference made a part hereof. 


JOO, 

That by judgment and decree of divorcee duly 
made, given and entered in the District Court of 
the Eighth Judicial District of the State of Montana 
in and for the County of Cascade on the 24th day of 
October, 1946, the marital relation theretofore ex- 
isting between the said defendant, Mable Claire 
Bower, and said Joseph Kdward Bower was termi- 
nated and dissolved and thereafter in the exercise 
of his reserved right to change the beneficiary of 
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said policy of insurance, the said Joseph Edward 
Bower, on or about the 7th day of December, 1949, 
changed the beneficiary of said policy from the said 
defendant, Mable Claire Bower, his former wife, to 
the plaintiff herein, Virginia K. Bower, his wife, 
substituting the said plaintiff Virginia K. Bower in 
the place of said defendant Mable Claire Bower as 
the beneficiary of said policy of insurance, and that 
the plaintiff herein has been and now is the bene- 
ficiary thereunder. 
ID, 

That the said Joseph Edward Bower died and de- 
parted this hfe on or about the 29th day of Sep- 
tember, 1955, leaving surviving him his said wife, 
plaintiff Virginia K. Bower, who made proof of the 
death of said insured on or about the 24th day of 
October, 1955, and has demanded payment to her of 
the proceeds of said policy of insurance, amounting 
to the sum of $10,093.17. 


ve 
That the Western Life Insurance Company has 
paid into the registry of this Court the sum of 
$10,093.17 to abide the judgment of this Court deter- 
mining the right of the person entitled thereto. 


vae 
That this plaintiff herewith tenders into Court 
the above-mentioned life insurance policy issued on 
the life of the said Joseph Edward Bower and in 
which plaintiff is named as the beneficiary as afore- 
said. 
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That plaintiff denies that the defendant, Mable § 


Claire Bower, also known as and called Mabel N. 9 


Bower, bas any right, title, claim or interest in the 


proceeds of said insurance policy, now deposited in 
the registry of this Court, or any part thereof under § 
a property settlement agreement as set forth in the | | 
complaint of Western Life Insurance Company on } 


file herein, or otherwise or at all. 


Wherefore, Plaintiff in interpleader prays judg- 
ment as follows: 

1. That the Court adjudge that she is entitled to 
the payment to her of the sum of $10,093.17, out of 
the proceeds of said life insurance policy, less the 
amount of attorney’s fees and costs awarded by the 
Court to Western Life Insurance Company, a corpo- 
ration. 


29. That she be awarded her costs herein incurred 
and recover the same from defendant. 


3. For such other and further relief as to the 
Court may seem equitable, proper and just. 


/s/ H. GLEVELAND HALL, 


/s/ EDWARD C. ALEXANDER, 


Attorneys for Virginia K. Bower, Plaintiff in 
Tnterpleader. 


Y. 


ESTERN LIFE 


A SSURANCE COMPANY 


Hununa, | PS) | MONTANA 


No. 89 692 AGH S53 * 

= . + amcudmest attached hereto 

ill Pay eee TEN THOUSAND ##+ Dollars, 
(WIDCH 3 THE FACE AMOUNT OF THIS POLICT) 


To the Insured hereunder, if living, on the 27th day of Septemor 1970, or 
< TO THE BENEFICIARY 


fie Claire Yower, wife, if livine at the time clain is nude, otheriise to Joseph 
Dower III, George li. ower, and Dak le'“®laire ‘ower, simro and siare uliko, or 


D Survivors or survivor thergagy*'sous and dauchter of 
THE INSURED 


* * ¢ Joseph Edvard Bowor * * * 


immediately upon receipt of due proof of the death of the Insured while this Policy is in force. The face 
‘amount wil] be increased by any dividends left at interest and any dividend additions, and decreased by 
any existing indebtedness in any settlement of this Policy. 


The consideration for this the application for this Policy, which is made a part hereof, 
and the payment in advance of the ae ee of 
50 


= *¢ Four Thousund Six <amdred Lishty * * * ond——Dollars 
100 


The privileges, benefits and provisions printed and written on the following pages by the Company 
Gre made a part of this Contract, as fully as if they were recited at length over the signatures hereto 


OPTIONS AT MATURITY OF POLICY 


(1) Recefve in cash, ; $10,000.00, 
Or, (2) Receive a partictpating Policy of paid-up life insurance of $10,000.00 , 
and cash, $ 5,120.00. 


Or, (3) Receive a participating Policy of paid-up life insurance of $14,550.00 , 


Or, (4) Receive a Policy guaranteeing a life annuity, first payment 
at the end of one year, of $ 1,970.00. 


Options (2) and (3) shall be available only upon receipt of evidence of insurability satisiactory to 
the Company. 


If no other option 1s selected as above provided, the Company will apply Option (1) to this policy. 


EXECUTED at Helena, Montana, to take effecton the * * 27%. « * 
day ol * * » Sccte. cr * * * 19° , which is the date 
of issue of this Policy. 

WESTERN LIFE INSURANCE COMPANY 


Company Beal) 
ATTEST: ° 
a, On Baur) 
a S “7 4 Otte — 
Airvitts  Secrmary President 
SINGLE PREMIUM ENDOWMENT POLICY eer «Ae 
Ferm C13 $120 $C AWD Adeees |_Ezomined by4” yee 


* 


* 


— — 
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This Policy and the application therefor, copy of which is attached hereto, constitute the 
entire contract; and, in the absence of fraud, the statements made in the application shall be 
deemed representations and not warranties and no such statement shall avoid this Policy 
unless It be contained in the written application and a copy of such application be attached 
to or endorsed upon the Policy when issued. 


This Policy shall be incontestable, after it has been in force, during the lifetime of the 
Insured, for two years from its date of issue. This Policy is absolutely free from conditions or 
restrictions as to residence, occupation (including military or naval service in time of war or 


peace), travel or place of death, after date of issue. except as provided in the Permanent Total 
Disability and Accidental Death provisions, if any. 


If the age of the Insured {s incorrectly stated, the amount payable under this Policy shall 
be the amount which the actual premium paid would have purchased at the true age of the 
Insured. _ 

If the Insured shal! commit suicide while sane or insane, within two years from date of 


issue, the liability of the Company shall be limited to the amount of the premium paid hereon 
and no more. 


No agent has power on behall of the Company io make or modify contracts, o waive any 
forfeiture, to bind the Company by any promise or representation, or to deliver any Policy 
contrary to the provisions thereof. These powers can be exercised only by the President, or 
a Vice-President, the Secretary, the Actuary, or an Assistant Secretary of the Company (and 
then only in writing), and will not be delegated. 


This Policy may be assigned by the Insured, but no assignment shall] be binding upon 
the Company unless made by an instrument in writing of which a duplicate shall be furnished 
to the Company, and receipt thereof acknowledged. The Company shall not be held respon- 
sible for the validity of any assignment, and any claim by an assignee shall be subject to 
proof of interest and extent thereof. 


Upon any settlement under this Policy, all indebtedness to the Company on the Policy 
shal) be a first lien in priority to the claim of any Beneficiary or Assignee and will be 
deducted in the payment of any benefit. 


All benefits accruing under this Policy are payable at the Home Office of the Company, 
Helena, Montana. 


This Policy is issued with the express understanding that the Insured may, without the 
consent of the Beneficiary, receive every benefit, exercise every right, and enjoy every priv- 
{lege conferred by this Policy; and, without prejudice to any assignment, the Insured shall 


have full power to agree with the Company to any change in, amendment to, release or 
surrender of this Policy. 


The Insured shall have the right to elect to have the net sum payable under this Policy, 
or any portion thereof, paid in accordance with the loliowing options, and may subsequently 
change or revoke such election. If the Insured shall have made no such election and shall 
not have otherwise expressly directed, the Beneficiary, after the death of the Ineured, shall 
have the right to elect any of the settlement options as hereinafter provided. At such time as 
one of these options may become effective, this Policy shall be surrendered to the Company 
in exchange for a Supplementary Contract providing for the manner of settlement elected. 


The proceeds may be left with the Company for a specified period, the Company to pay 
interest thereon at the rate of 34% per annum. Ai the end of the specified period the amount 
left on deposit will be paid either in one sum or under Option 2. Interest payments will be 
made annually, semi-annually, quarterly or monthly as may be requested. The first of such 


interest payments will be made at the end of the period selected, measured from date of 
approval of claim for settlement. 


The proceeds may be lefi with the Company and payments of a designated amount made 
monthly, quarterly, semi-annually or annually, until the deposit shall be exhausted; the unpatd 
portion, while so retained, io be increased by interest thereon at the rate of 342% per annum: 
or, 


On the basis of each $1,000 due, the proceeds may be paid in equal annual, semi-annual, 
quarterly or monthly instaliments over a period of from one to thirty years in accordance with 
the following table: 


Quor. | Month- 
torly i 
- | Instal- 
ments | mants 


4 
/ 


tess on Guaranteed 
Tash Values 
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8 e d in equal annual, semi-annual, 

On the basis of each $1,000 due, the provesds may be par C 
quarterly or monthly installments over a perjod of ten, iitteen or twenty years certain, and 
continuously thereafter throughout the lietme of the Payee. The amount of each installment 
will depend upon the attained age and sex of the Payee ot the time the first installment is due, 


and will be determined in accordance with tho following table: 


1 {Monthly| Annual |Monthlyf Annual Month! 
Annan iebsale Instal. } tnatol. | Instal. | fnstal. 


Monthly, 
Payable tnatal. 


lnatail. 


Monthiy | Annual 


Wal t 
Monthly Ancua etek | te! 


Firs) Poca! 
a Inetal.  Instal. 


Insta). 13 Ingial. 


Male Fe I 1 
Male Fema'e} | t | =e a —s 
$3.78 | $44.14 | $3.75 | $43.4> | $3.72 2 $56.95 “ 
381 4445, 3.78 4.0 3.74 $.39 5758 4 
3.84 44,78 3.81 4.33 3.77 5.48 $8.22 46 
3.87 45.12 3.84 44.65 | 3.79 3.59 $33 $8.86 $.0t 
3.90 45.48 3.87 44.98 3.62 5.69 i $9.49 $.06 
393 45.85 3.90 45.33 365 5.80 4! 60.11 $12 
3.97 6.73 3.93 45.66 3.88 $92 60.73 $.17 
40) 46.63 3.97 46.08 392 6.03 $.66 | 8134 $.22 
4.04 47.05 4.00 46.42 3.98 6.18 5.74 $1.93 $.27 
4.08 47.49 404 46.83 $.98 628 5.82 82750 §.32 
4.13 47.04 4.08 47.24 4.02 6.41 $91 63.05 $.36 
4.17 4841 412 47.66 4.05 8.5$ 5.99 63.58 5.40 
42 46.90 4.8 48.10 4a 6.69 6.00 64.08 5.44 
42 49.40 421 40.55 a3 6.83 6.18 64.55 $.48 
a3l 45.93 42 49.02 a7 6.97 $24 64.99 $.52 
4.37 $0.48 4.30 49.50 4.21 7.12 6.32 65.40 S55) 
4a $1.08 43s $0.00 4.26 7.27 6.40 65.78 $.58 
a4 $1.55 4.40 $0.S1 430 7.42 6.47 66.12 $61 
4$4 $2.28 44s 51.03 434 7.87 $4 66.43 $.64 
4.60 $2.90 451 $157 439 7.72 8.81 66.70 $85 
4.66 $3.56 457 $2.12 444 7.87 8.87 66.04 5.68 
4.73 3474 462 $2.69 44g 8.08 8.73 87.14 3.69 
480 | $4.95 469 | 33277 454 6.17 $8.79 | 87.32 $.70 
4.87 $5.66 475 $3.88 49 832 6.63 87.47 $.71 
49s $3.44 4611 $446 464 846 6.87 87.59 $.72 
$.08 $7.2 488 $5.07 a 860 691 87.69 $.73 
$.11 $6.03 495 $5.89 a7 6.73 6.05 87.77 3.74 
$20 $6 480 


Yo determine the semi-annual or quarterly installmeais under this option, multiply the annual installment by .504 to abiain 
ual and by .253 to obtain quarterly. 

The proceeds may be paid in installments jointly to two Payees during their lifetime and 
upon the death of either, installments shall be paid to the survivor for life. The amount of each 
insiallmeni will depend upon the attained ages and sexes of the Payees at the time the first 
installmeni is due, and will be computed on the basis of the American Annuitants Male Select 
and Ultimate Table of Mortality with interest at the rate of 34% per annum, such Table of 
Mortality to be applied, as to any female Payee, at an age four years younger than the true 
age of such lemale. 


The first installment under either Option 2, 3 or 4 shall be made immediately upon 
approval of claim for settlement and subsequent installment payments made periodically in 
accordance with manner of payment elected. Should the Payee under this Policy die before 
receiving all installments payable under Options 2 or 3 or the face amount under Option J, 
any part of the proceeds still remaining with the Company under either the First or Second 
Option, or the then present value of the unpaid installments certain under the Third Option, 
commuted at 3% per centum per annum, compound interest, shall be paid in one sum to the 
executors or administrators of the Payee, unless other provision shall have been previously 
made and approved by the Company. 


If the election of any of the above options has been made by the Insured, the Payee 
shall not have the right to assign, alienate or commute any of the payments thereunder or 
change the manner of settlement in any way, unless such righi is given io the Payee by the 
Insured in writing, and is endorsed on the Policy by the Company. 


Each installment payment certain afier the first, under the Third Option, each Installment 
Payment under the Second Option, and each interest payment under the First Option will be 
increased by such share of interest in excess of 3% per centum per annum as may be appor- 
tioned thereto by the Board of Directors of the Company. Any proceeds of this Policy held 
by the Company shall be mingled with the general assets of the Company. 


The Insured may declare the designation of any Beneficiary to be irrevocable; in which 
event the Insured shal! not have the right to change the Beneficiary during the lifetime of such 
irrevocably designated Beneficiary. Hi any Beneficiary die before the Insured, the interest of 
on ieee shall vest in the Insured, except as may be herein otherwise expressly 
pro l 


The reserve on this Policy shall be computed on the basis of the American Experience 
Table of Mortality, and three and one-half per cent interest. 


The Guaranteed Cash Values are equivalent to the full reserve on this Policy less a 
pat charge in no case of more than two and one-half per centum of the face amount of 
‘olicy. 


The Insured may at any time, and from time to time, provided this Policy be then in 
force, and subject to the rights of any Assignee, change the Beneficiary or Beneficiaries by 
sending to the Company at the Home Office, a written notice in due form accompanied by this 
Policy. Such change will take effect only when endorsed on this Policy by the Company and 
shall then relate back to and take effect as of the date the Insured signed said written notice 
whether the Insured be living at the time of sald endorsement or not, but without prejudice to 
the Company on account oi any payment made by it before such endorsement. 


The Insured may, upon written request, and within thirty-one days alter any anniversary 
of this Poli -y. surrender this Policy to the Company and receive the then current cash value 
o! this Policy in accordance with the “Table of Guaranteed Values” herein. 


lf ee be ony indebtedness against this Policy the Cash Value shall be teduced by that 
amoun 


Values tor all years after twenty will be fumished 
equivalent to the entire Life Insurance Reserve on the Police. ie SH) Paes 
2) 
PS 


all ears after tweity wes ew - , 
een, bags wate Life Insurance Reserve on the Policy. 
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At any time while this Policy fs in force, the Company will loan upon proper assignment 
of this Policy, and upon the sole security thereof, all or any part of the sum stated in the Table 
of Guaranteed Values herein, subject to the deduction of all existing indebtedness to the 
Company on the Policy. This loan shal] bear Interest at the rate of six per centum per annum, 
payable in advance to the end of the current policy year and annually thereafter, and this 
interest, If not so paid, shall be added to the existing loan and shall bear interes! at the same 
rate. Failure to repay any such loam, or to pay the interest thereon, shall not cancel this Policy 
until the total indebtedness to the Company shall equal or exceed the loan value nor until 
thirty-one days after notice has been mailed by the Company to the last known address of the 
Insured and of the Assignee, if any. The Company shall have the right to defer making any 
Joan for a period of not exceeding ninety days. 


: Any loan under this Policy; may be covered by term insurance as follows: The Insured 

ne May must furnish evidence of insurability satisfactory to the Company. The premium shall be 
d computed at the age of the Insured at nearest birthday at the time such insurance is granted 
or renewed, in accordance with the rates in the table below. For periods of less than one year, 
the premium shall be at the rate of one-tenth of the annual premium for each month or fraction 
of a month. Insurance to cover a loan shal] not extend beyond the next policy anniversary, 
but may under the same conditions be renewed from year to year. No such insurance shall be 
made or renewed atter the age of 65, nearest birthday. Any such insurance tn excess of the 
total loan indebtedness shall be vold and the Company will refund any unearned premium. 
Insurance to cover a loan shall take effect upon delivery to the Insured of the Company’‘s 
Certificate. Upon the due proof of the death of the Insured, the sum payable shall be applied 
to the cancellation of the indebtedness. 


ANNUAL PREMIUMS FOR EACH $100 OF LOAN INSURANCE 
When Age is 21 22 23 24 25 26 27 28 29 30 3) 32 33 34 35 36 37 38 39 40 41 42 
The Prem. will be $ 76 76 77 .77 78 79 79 20 S81 91 82 83 84 85 68 BS 89 91 59 95 97 1 
When Age ___. 43 44 45 46 47 48 49 SO 51 52 53 54 55 56 57 S8 SO 60 61 62 63 64 


Tae Prom. will be— 51.02 1.05 1.08 3.12 3.16 2.2] 1.27 1331.41 1.491.588 1.£8 1.79 1.92 2.06 2.22 239 258 2.79 2.02 9.28 3.56 


The Values shown in this 
table are for $1,000 of insur- 
ance. Should this Policy be 
for more or less than $1,000, 
its Loan or Cash Values 
will be for correspondingly 
greater or leas amounts. 
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‘aan en} 
| Dividend Provisions 


Dividends At the end of the first and each subsequent policy year, this Policy, while in full force as 
a paid-up Policy will be credited with such dividends as are declared thereon by the Board of 


Directors of the Company. 


The Insured may use these dividends as they become payable in any one of the following 
Used three ways: 


I 

' 

t 

(0) HReotve them in o>: 


(2 Use them to buy a participating paid-up addition to the Policy payable at the same 
time and under the same conditions as the original Policy. Such paid-up additions ahail 
not require evidence of insurability and may be exchanged at any time for a cash 
value equal to the entire reserve thereon; or 


() Leave them with the Company to accumulate at intereet, compounded and credited 
annually, at such rate as the Board of Directors shall declare, but not less in any 
event, than three and one-half per centum (34%) per annum. Such dividend and 
interest may be withdrawn at any time in cash, or, upon satisfactory evidence of 
insurability may be used to buy a participating paid-up addition to the Policy. Hf not 
withdrawn in cash, or so applied, any such dividends and interest will be paid in cash 
upon maturity of the Policy. 


Unless the Insured shall use them otherwise within 30 days after the end of any policy 
year, such dividend shall be used to buy paid-up additions, as set forth in (@ above. 


4a After If this Policy becomes a claim by death atter the first policy year, a cash dividend will be 
credited to the Policy for that part of the policy year which has elapsed before such death. 


Whenever the cash value on the face amount of this Policy and on any dividend additions, 
the Maturity together with any dividends left at interest, and interest thereon, shall equal the face amount 
Policy of this Policy the Company will pay this amount to the Insured in cash upon surrender of the 


Policy at the Home Office. Should the Insured at any time wish to take advantage of this 
option, the Company, upon written request, will advise him as to the condition of the Policy. 


If the total value of this Policy, including dividend values, {s more than sufficient to 
mature it as cn endowment, the exceas value will be paid to the Insured in cash. 


et of Dividends on The figures in the Table of Guaranteed Values, on page 4, are the values available if 
d Values _ the Policy is without dividend additions or indebtedness. The reserve on any paid-up dividend 
additions shal] be added to the loan or cash value. Any dividends which have been left to 

accumulate at interest will increase the available loan or cash value. 
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SETTLEMENT OPTION NO. 2 
Attached to and forming a part of Policy No. 89692 


. At the request of Joseph Edward Bower * * * , the insured under this 
policy, e 


The Western Life Insurance Company agrees as follows: 


Should the death of the insured cocur while this policy is in force the 
Company will pay to the beneficiary $2,000.00 in one sum on receipt of due 
proof of death and will retain the balance of the proceeds (the proceeds less 
the lump sum payment and any existing loan) and in lieu thereof will pay to 
the beneficiary of record an income of $95.20 payable monthly for a period 
of eight years. 


The first payment will be made on the day olaim is approved. Future 
payments will be made in accordance with the preceding pa ph, for the 
time specified in the table under this option, or until thé”proceeds are 
exhausted. 


If because of indebtedness the face amowmt of this policy is not avail- 
Able at the date of death the income payments detailed above will be re- 
dueoed proportionately. If an odd amowt remains over the present value of 


the equal payments desiznated above, such odd amowt will be adjusted on 
the first incame payment. 


During the period that funds are held with the Company under this set- 
tlement option, interest thereon at the rate of not less than three and one- 
half per centum per annum will be paid the beneficiary of record. 


The right to modify or rescind this settlement option is reserved to 
the insured durins his lifetime. 


During the period that any funds remain on deposit with the Company 
under this settlement option, such funds sanall be mingled with the general 
assets of the Company. 


No camutation of this settlement option will ce made during the life 
time of the original beneficiary following the death of the insured, un- 


less written authorization ty the insured giving the beneficiary this privilege 
is on file with the Company. 


At the death of the insured the return of this policy will be demanded 
and upon its receipt the Company will issue in lieu thereof, a certificate 
to the beneficiary which will conform to this settlement option. 


The above option will Le disrerarded if any portion of the proceeds 
becomes payable to the estate of the insured or the estate of a beneficiary. 


Audited by Wir’ 


or 


Endorsed: Filed June 20, 1956 
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ANSWER AND CROSS COMPLAINT 


Comes now, Mable Claire Bower, also known and 
called Mabel N. Bower the defendant in interpleader 
in the above-entitled action, answering the complaint 
in interpleader of Virginia K. Bower and admits, 
denies and alleges as follows: 


Ie 
Admits the allegations contained in Paragraph I. 


sOl 
Admits the allegations contained in Paragraph IT. 


JUL 
Answering Paragraph III, admits that the mari- 
tal relationship existing between Mable Claire Bower 
and Joseph E. Bower was terminated and dissolved 
by decree of divorce duly made and entered in the 
district court of the eighth judicial district of the 
State of Montana in and for the county of Cascade, 
on the 24th day of October, 1946, and on this con- 
nection alleges that thereafter the said Joseph E. 
Bower wrongfully changed the beneficiary of said 
policy from his former wife Mable Claire Bower to 
his then wife, the plaintiff in interpleader, Virginia 
K. Bower. 
ey 
Answering Paragraph IV, admits that the said 
Joseph E. Bower died on or about the 29th day of 
September, 1955, leaving surviving him his then 
wife, plaintiff Virginia K. Bower. 
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V. 
Admits the allegations contained in Paragraph V. 


VI. 
Admits the allegations contained in Paragraph 
VI. 
Vie 
Specifically denies the allegations contained in 
paragraph VII. 


Comes now, the defendant in interpleader Mable 
Claire Bower also known as and called Mabel N. 
Bower by way of cross complaint and complains and 
alleges as follows: 

if 

Plaintiff at all times herein mentioned has been 
and now is a resident and citizen of the State of 
Montana. Defendant is a resident and citizen of the 
State of Texas. The amount involved in this action 
is wn excess of Three Thousand and _ no/100 
($3,000.00) Dollars excluding interest and costs. 


Ie 

That heretofore, on or about the 26th day of Sep- 
tember, 1938, the Western Life Insurance Company, 
a corporation, in consideration of the payment to it 
by Joseph Edward Bower of the sum of $4,680.50, 
issued and delivered to said Joseph Edward Bower 
its single premium endowment policy No. 89692 in 
the sum of $10,000.00, naming and designating the 
defendant, Mable Claire Bower, then the wife of 
said insured, as the beneficiary thereof, payable to 


Nm 
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said insured, if living, on the 27th day of September, 
1970, and in the event of his death prior thereto to 
said defendant, Mable Claire Bower, his then wife, 
and the beneficiary named in said policy. 


ITI. 

That thereafter and on the 15th day of August, 
1946, the said Mabel N. Bower and Joseph E. Bower 
for valuable consideration, entered into a written 
property settlement agreement wherein it was mutu- 
ally agreed in Paragraph VII thereof that in the 
event that the said Joseph E. Bower should die he- 
fore the said Mabel N. Bower, all the benefits and 
payments under said policy shall inure to and belong 
to and be paid to the said Mabel N. Bower. That 
thereafter and on the 24th day of October, 1946, the 
marital relationship existing between the said Mable 
N. Bower and Joseph E. Bower was terminated and 
dissolved by a judgment and decree of divorce made 
and entered in the above-entitled Court. That a true 
and correct copy of said written divorce property 
settlement agreement is attached hereto marked Ex- 
hibit ‘‘A’’ and by this reference made a part hereof. 


Wherefore, defendant in interpleader prays judg- 
ment as follows: 


1. That after hearing duly had herein, this Court 
do make and enter its Judgment decreeing that the 
said defendant in interpleader is the owner of and en- 
titled to the payment to her of the sum of $10,093.17 
from the proceeds of said life insurance policy less 
attorneys fees and costs awarded by this Court to 
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the Western Life Insurance Company, a corpora- 
tion. 


2. Judgment against the plaintiff in interpleader, 
Virginia K. Bower for her costs of suit herein ex- 
pended. 


3. For such other and further relief as to the 
Court may seem just and equitable in the premises. 


/s/ WILLIAM A. BROWN, 
Attorney for Defendant in 
Interpleader. 


EXHIBIT ‘“‘A”’ 


Agreement 


This Agreement made and entered into this loth 
day of August, A.D. 1946, by and between Mabel 
N. Bower, Party of the First Part and Joseph E. 
Bower, Party of the Second Part, both of Great 
Falls, Cascade County, Montana. 


Witnesseth : 


Whereas, the parties to this agreement are hus- 
band and wife and certain differences have arisen 
between them to such an extent that one or the other 
of the parties hereto is about to file divorce proceed- 
ines against the other party, and 


Whereas, the parties hereto desire to settle and 
adjust amicably certain matters arising out of any 
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divorce proceedings that may be instituted by either 
party hereto against the other, with reference to the 
eare, custody and control of their minor children, 
support money for the same, alimony, property set- 
tlement and costs and fees of any such proceedings 
for divorce instituted by either party hereto, against 
the other. 


Now, Therefore, It Is Hereby Mutually Agreed 
and Understood, as Follows, to wit: 


[. 


That the said minor children, namely, Joseph Ed- 
ward Bower, Jr., aged seventeen; George Norris 
Bower, aged sixteen, and Mabel Claire Bower, aged 
twelve, shall, each for themselves, determine with 
which of the parties hereto they desire to live, 
and such decision on the part of each child shall be 
respected by the parties hereto and the parties hereto 
shall not interfere with or influence or attempt to 
influence such child’s decision or endeavor to per- 
suade such child to change or alter his or her deci- 
sion; that the future education of the said minor 
children has already been provided for by their 
erandmother; that the second party agrees to pro- 
vide any reasonable support for said children, also 
emergency expense required by any of them at any 
time, such as sickness, accident or any other mis- 
fortune or incident which might jeopardize and en- 
danger their lives, health or welfare; that the first 
party shall have the right and privilege, at any time, 
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to contribute any amount of money, gifts or assist- 
ance of any kind to the support, education, happi- 
ness and welfare of each of said children; that either 
party hereto shall have the right to visit any one of 
said children while in the care and custody of the 
other party hereto, at any reasonable time of the day 
at reasonable intervals and for reasonable periods of 
time, and also to have the right to have the child or 
children visit them for such times and periods. 


ie 


That in the event First Party institutes said di- 
vorce proceedings against second party, it is to be 
understood that second party will pay such reasonable 
costs and attorneys’ fees for her up to and including 
Three Hundred and No/100ths Dollars ($300.00). 


IIT. 


That the first party, in lieu of any alimony for 
her support or any property settlement that the 
Court may decree and determine in her favor 
against the second party, herewith covenants and 
agrees to accept in full settlement of all and any 
claim she has or may have against the second party 
for such alimony or property settlement, the prop- 
erty settlement set forth in the following para- 
graphs, to wit: 

IV. 

That for the purpose of a property settlement, it 
is understood that the property owned hy the parties 
hereto is approximately as follows: 
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Ranch in Lewis & Clark County, near Lin- 
coln, Montana, heretofore operated as a 
Dude Ranch, together with the furni- 
ture, fixtures, equipment, cooking uten- 
sils, dishes, cutlery, etc., now located at 
and used in connection with the use and 
occupation of said property, estimated 
PNCMNITC OL. a ee he te ce $25,000.00 


Residence in Great Falls, Montana, to- 
gether with the furniture, fixtures, 
equipment, cooking utensils, dishes 
cutlery, ete., now located at and used in 
connection with the use and occupation 
of said property, estimated at value of. 12,000.00 


i aemestiimated at........00...... 00006. 16,000.00 
U.S. War Savings Bonds, invested..... 3,750.00 


Kelvinator Corp. Stock and Union Bank 
of Helena (or Northwest Bank Stock) 


Se rmlaued at m@ Valle OF............... 3,000.00 
Total Estimated Value.......... 60,000.00 
V. 


That in order to divide said property as equally 
as possible, it is agreed that the Party of the First 
Part is to receive the following: 


Great Falls Dwelling, together with said 
furniture, fixtures, equipment, etc., as 
hore Cen Te a $12,000.00 


U.S. War Bonds (plus accrued interest). 3,750.00 
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Kelvinator Co. and Union Bank stock 
plus dividendssat any ae eee 01.00 


Cash, being the balance left after Second 
Party has been paid $5,000.00 estimated 
5 ae CNR SR Sr NE aS 1? 0100 


TEStiMere Gel OCA eee ee. oe $2 097.00 


And the Party of the Second Part is to receive 
the following: 


Lewis and Clark County Ranch, together 
with said furniture, fixtures, equipment, 


eleweas aWoversct fOMMN 22. 9...0. ee. £25,000.00 
CISUST Es on de a PU a a a ars Rea 5,000.00 
Estimated oial 228 ere €30,000.00 


It Is Understood and Agreed, however, that each 
of the parties hereto shall be entitled to their per- 
sonal clothing, effects, and any gifts given to them 
whether for wedding, birthdays or otherwise, and 
no matter where the same may be located. 


VI. 

It is further agreed by the Party of the Second 
Part, that mn the event he should sell said raneh 
for more than $25,000.00, he will, if the value of the 
property received by the First Party in this settle- 
ment does not equal the value of the property re- 
ceived by the Party of the Second Part in this set- 
tlement, give the Party of the First Part one-half 
(14) of the cash he receives for the ranch over and 
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above #25,000.00, after costs of sale and transfer 
have been deducted from said amount over $25,- 
000.00. 
a8 

That it is understood and agreed that the Party 
of the Second Part has heretofore obtained a life 
or endowment insurance policy from the Western 
Life Insurance Company for $10,000.00, in which 
the Party of the Second Part named the First Party 
beneficiary and that if and when any payments are 
made thereon by said insurance company, during 
both of the lives of the parties hereto, that the same 
shall be divided equally between the parties hereto; 
that in the event that the Second Party shall die 
first, all the benefits and payments under said 
policy shall inure to and belong to the Party of the 
First Part and be paid to her; in the event the 
Party of the First Part should die first, all such 
benefits and payments shall inure to and be payable 
to the Party of the Second Part. 


VITI. 

That the transfers of all said property to the 
party entitled thereto, as herein provided, shall be 
consummated immediately after either one of the 
parties hereto has obtained a Decree of Divorce 
from the other party hereto. 


1S 
That in the event said property settlement is con- 
summated, as aforesaid, each of the parties hereto 
herewith agree that they will not assert any claim 
against the other, whether in law or equity, by way 
of support money, alimony, property settlement. or 
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otherwise, and they each do, for themselves, hereby — 
waive any claim of any kind that either of them 
may have against the other, including dower in- — 
terests or against the property or estate of either, 
now owned or hereafter acquired by either one of 
them; they further agree that each of them will 
sign, execute and deliver any and all instruments 
to effectuate the intent of this agreement. 


In Witness Whereof the Parties hereto have 
hereunto set their hands and seals the day and vear 
first above mentioned. 


/s/ MABEL N. BOWER, 
Party of the First Part. 


/s/ J. E. BOWER, 
Party of the Second Part. 


State of Montana, 
County of Cascade—ss. 


On this 15th day of August, A.D. 1946, before me, 
O. B. Kotz, a Notary Public, personally appeared 
Mabel N. Bower and Joseph E. Bower, known to 
me to be the persons whose names are subscribed 
to the within Agreement and acknowledged to me 
that they executed the same. 


[Seal] /s/ O. B. KOTZ, 
Notary Public for the State of Montana, Residing 
at Great Falls, Montana. 


My Commission Expires April 1, 1948. 


[indorsed]: Filed July 17, 1956. 
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PLAINTIFE’S MOTION FOR 
SUMMARY JUDGMENT 


Comes Now the above-named plaintiff in inter- 
pleader, Virginia K. Bower, and moves that the 
Court make, give and enter a Summary Judgment 
in her favor in the above-entitled cause on the fol- 
lowing grounds: 


1. The case has been submitted to the Court for 
decision upon an agreed statement of facts entered 
into between the respective parties, Virginia K. 
Bower and Mable Claire Bower, also known as and 
called Mabel N. Bower. 


2. That there is no genuine issue as to any ma- 
terial part in said cause as between the above-named 
parties. 


3. That the said Virginia K. Bower, plaintiff in 
interpleader, is entitled to judgment in her favor 
as a matter of law. 


Dated this 14th day of November, 1956. 
/s/ H. CLEVELAND HALL, 


/s/ EDW. C. ALEXANDER, 
Attorneys for the Plaintiff in Interpleader, Vir- 
ginia K. Bower. 


[Endorsed]: Filed November 14, 1956. 
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MOTION FOR SUMMARY JUDGMENT 


Comes Now Mable Claire Bower, also known as 
Mabel N. Bower, the Defendant in Interpleader 
named above, and respectfully moves the court as 
follows: 

I. 

There are no issues of fact between the parties to 
this action and the Plaintiff, and Defendant in In- 
terpleader have submitted the action to this court 
upon an agreed statement of fact for its decision 
as expeditiously as possible. 


II. 

That by reason of the pleadings filed herein and 
the agreed statement of facts between the Plaintiff 
in Interpleader and the Defendant in Interpleader, 
the said Mable Claire Bower, also known and ealled 
Mabel N. Bower, is entitled to a summary judg- 
ment awarding her the sum of Ten Thousand 
Ninety-Three Dollars and Seventeen Cents ($10,- 
093.17) as prayed for in her answer and cross- 
complaint and for her costs of suit herein expended. 


Dated this 15th day of November, 1956. 


/s/ WILLIAM A. BROWN, 
Attorney for Defendant in IJInterpleader Mable 
Claire Bower, Also Known as Mabel N. Bower. 


[Endorsed]: Filed November 16, 1956. 
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ORDER 


This cause is submitted by the plaintiff in inter- 
pleader (hereafter referred to as plaintiff) and the 
defendant in interpleader (hereafter referred to as 
defendant) upon an agreed statement of facts. The 
controversy involves the proceeds of an insurance 
policy issued upon the life of Joseph Edward Bower 
by Western Life Insurance Company, which has 
deposited in the registry of the court the proceeds 
of the policy amounting to $10,093.17. 


The policy was a single premium endowment 
policy, issued September 27, 1938, payable to the 
insured, if Hving, on September 27, 1970, and, in 
the event of his death prior thereto, to defendant, 
who was then the wife of the insured and the bene- 
ficiary named in the policy. 


The policy contained the following provisions: 


‘*9, This policy is issued with the express under- 
standing that the insured may, without the consent 
of the beneficiary, receive every benefit, exercise 
every right, and enjoy every privilege conferred by 
this policy; and, without prejudice to any assign- 
ment, the insured shall have full power to agree with 
the Company to any change in, amendment to, re- 
lease or surrender of this policy.”’ 


‘13. The insured may at any time, and from 
time to time, provided this policy be then in force, 
and subject to the rights of any assignee, change the 
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beneficiary or beneficiaries by sending to the Com- 
pany at the Home Office, a written notice in due 
form accompanied by this policy. Such change will 
take effect only when endorsed on this policy by 
the Company and shall then relate back to and take 
effect as of the date the insured signed said written 
notice, whether the insured be living at the time of 
said endorsement or not, but without prejudice to 
the Company on account of any payment made by 
it before such endorsement.”’ 


On August 15, 1946, Joseph Edward Bower, the 
insured, and the defendant, entered into a property 
settlement agreement which provided in part as fol- 
lows: 


‘Whereas, the parties to this agreement are hus- 
band and wife and certain differences have arisen 
between them to such an extent that one or the other 
of the parties hereto is about to file divorce proceed- 
ings against the other party, and 


‘Whereas, the parties hereto desire to settle and 
adjust amicably certain matters arising out of any 
divorce proceedings that may be instituted by either 
party hereto against the other, with reference to the 
care, custody and control of their minor children, 
support money for the same, alimony, property set- 
tlement and costs and fees of any such proceedings 
for divorce instituted by either party hereto, against 
the other’? * * * 


“TIT. That the first party, mn lien of any alimony 
for her support or any property settlement that the 
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court may decree and determine in her favor against 
the second party, herewith covenants and agrees to 
accept in full settlement of all and any claims she 
has or may have against the second party for such 
alimony or property settlement, the property settle- 
ment set forth in the following paragraphs, to wit:”’ 


There follows provisions for the disposition of 
all of the property owned by the parties to the 
agreement, including as paragraph VII, the fol- 
lowing: 


‘That it is understood and agreed that the party 
of the second part has heretofore obtained a life or 
endowment insurance policy from the Western Life 
Insurance Company for $10,000.00, in which the 
party of the second part named the first party bene- 
ficiarv and that if and when any payments are made 
thereon by said insurance company, during both of 
the lives of the parties hereto, that the same shall 
be divided equally between the parties hereto; that 
in the event that the second party shall die first, all 
the benefits and payments under said policy shall 
inure to and belong to the party of the first part and 
be paid to her; in the event the party of the first 
part should die first, all such benefits and payments 
shall inure to and be payable to the party of the sec- 
ond part.’’ 


Paragraph VIII reads as follows: 


‘“That the transfers of all said property to the 
party entitled thereto, as herein provided, shall be 
consummated immediately after either one of the 
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parties hereto has obtained a Decree of Divorce from 
the other party hereto.”’ 


At the same time, and as a part of the same trans- 
action, Joseph Edward Bower and the defendant 
entered into a supplemental agreement, as follows: 


‘‘Supplemental Agreement 


‘This Supplemental Agreement, made and en- 
tered into this 15th day of August, A.D. 1946, by 
and between Mabel N. Bower, Party of the First 
Part, and Joseph E. Bower, Party of the Second 
Part, both of Great Falls, Cascade County, Mon- 
tana. 

‘*Witnesseth : 


‘“Whereas, the parties to this supplemental agree- 
ment, being husband and wife, have heretofore, on 
the same date, entered into an Agreement with ref- 
erence to property settlement, the care, custody and 
control of their minor children, support money for 
the same and costs and fees of any divorcee proceed- 
ines instituted by either party hereto against the 
other, and in consideration thereof, 


“Tt Is Hereby Specifically Understood and 
Agreed that unless the First Party institutes a di- 
voree proceedings against the Second Party on or 
before the Ist day of October, 1946, then, in that 
event, the Second Party shall have the right to in- 
stitute such divorce proceedings against the First 
PAL. 
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“It Is Further Understood and Agreed that in the 
event that either party resists the divorce proceed- 
ings instituted against them bv the other party, that, 
then in that event, said property agreement shall be 
cancelled and considered null and void and not be 
used by either party in any such divorcee proceed- 
ings. 


“Tt Is Further Agreed and Understood that the 
Judge of any Court which may hear such divorce 
proceedings is hereby authorized, if the Court deems 
it warranted, to include in any decree of divorce 
any part or portion of said property settlement 
agreement. 

‘*(Duly signed and acknowledged.) ’’ 


Pursuant to these agreements, the defendant on 
September 26, 1946, instituted an action for divorce 
against Joseph Edward Bower. Default decree was 
entered October 24, 1946, in favor of the defendant 
herein. 


On August 15, 1946, Joseph Edward Bower was 
in the exclusive possession of the poliev of insui~ 
ance and remained in possession thereof until his 
death on September 29, 1955. Subsequent to October 
24, 1946, Joseph Edward Bower married the plain- 
tiff herein, and on December 7, 1949, in the exercise 
of his reserved right to change the beneficiary named 
in the insurance policy, changed the beneficiary 
from the defendant herein to the plaintiff herein. 
Plaintiff at all times since then has been, and now 
is, the named beneficiary. Plaintiff claims the pro- 
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ceeds of the insurance policy as the beneficiary 
named in the policy at the time of the insured’s 
death. Defendant claims the proceeds under the 
agreements between insured and defendant, dated 
August 15, 1946. 


The plaintiff herein, Virginia Bower, as_ the 
named beneficiary at the time of the insured’s death, 
is entitled to the proceeds of the policy unless the 
defendant herein, Mabel Claire Bower, had a vested 
interest in the policy which could not be divested 
by a change of beneficiary under the reserved power. 
It is the position of the defendant that she acquired 
a vested interest in the policy under the property 
settlement agreement. Plaintiff contends that the 
property settlement agreement is against public 
policy and accordingly void and unenforceable. 


It is the general re that where a right to change 
the beneficiary has been reserved by the insured, the 
beneficiary named in the policy has a mere expect- 
anev and no vested right or interest therein during 
the life of the insured. Morgan vs. Penn Mut. Life 
Ins. Co., 1938, 8 Cir., 94 F. 2d 129; Doering v. 
Buechler, 1945, 8 Cir., 146 F. 2d 784; 46 C.J.S., In- 
surance, Sec. 1173 b(2), p. 62. This rule is subject, 
however, to well recognized exceptions, and a re- 
served right to change the beneficiary named in the 
policv may not be exercised where insured has di- 
vested himself of the right by agreement. This ex- 
ception is stated by Corpus Juris Secundum as fol- 
lows: ‘“However, the reserved right to change the 
beneficiary may not be exercised where * * * insured 
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has waived or divested himself of the right, as by 
agreeing to keep the policy in force for the bene- 
ficiary or by making a completed gift of the policy 
to the beneficiary, or where there are facts establish- 
ing an equitable interest in the beneficiary. Where 
sound equities exist in favor of the beneficiary, such 
rights will be protected against the substitution of 
a second beneficiary who is a volunteer or who has 
no superior equities in his favor.’’ 46 C.J.S., Insur- 
ance, Sec. 1175 ¢ (1), p. 71. See also 2 Appleman, In- 
surance Law and Practice, Sec. 922; 175 A.L.R. 
1220), 


Property settlements may create a vested equit- 
able interest. This rule is stated in Appleman’s 
Treatise on Insurance Law, Vol. 2, Sec. 922, p. 388, 
as follows: 


‘‘An antenuptial agreement is a satisfactory con- 
sideration for the acquisition of a vested interest in 
a policy designation. A settlement of property 
rights arising from a contemplated divorce may 
have the same result, as may a separate maintenance 
agreement, unless there is a specific statutory pro- 
vision prohibiting the acquisition of vested rights 
by any person—in which event, of course, such law 
would control.”’ 


In Cooper vs. Cooper, Cal. App. 1957, 305 P. 2d, 
906, the husband and wife entered into a property 
settlement agreement incident to divorce, which pro- 
vided that various insurance policies were assigned 
to the wife to be held in trust for the minor chil- 
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dren. Formal assignments of the policies were not — 
executed and no notice was given the insurance com- 
panies. The agreement was not mentioned in the 
divorce decree. Thereafter the husband, as here, 
changed the beneficiary to his second wife. The 
court held that the agreement created a vested in- 
terest, subject only to a condition subsequent which 
never arose, (i.e., the minor children reaching ma- 
jority). After distinguishing the general rule that 
the beneficiary has no vested interest prior to in- 
sured’s death, the court pointed out that ‘‘an in- 
sured may by contract waive the right to change the 
beneficiary and convert what is usually the contin- 
gent interest of a beneficiary into a vested equitable 
interest.”’ 


In Hundertmark v. Hundertmark, 1952, 372 Pa. 
138, 93 A. 2d 856, the insured reserved the right to 
change beneficiaries, and did so after contracting 
with his estranged wife that she would be the ir- 
revocable beneficiary under the poley. The insur- 
ance company was never informed of this agree- 
ment. It was held that the agreement made the first 
wife the contractually irrevocable beneficiary. The 
court said: 


‘“Our eases have uniformly recognized that a eon- 
tract not to change the beneficiary, entered into by 
an insured and his designated beneficiary for a 
valuable consideration, is binding as between the 
insured, or his volunteer, and the contractually de- 
termined, beneficiary and will be enforced in equity. 
For example, in Shepler v. Pennsylvania R. Co., 
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334 Pa. 257, 5 A. 2d 567, 568, where the formerly 
named beneficiary was denied a right to the pro- 
eeeds of the policy because there was no considera- 
tion for the insured’s promise not to change the 
beneficiary, this court took occasion to note that ‘A 
different situation is created, however, when the 
member agrees, for consideration, to name a certain 
person as beneficiary, or, if one has already been 
named, not to make a substitution.’ ”’ 


Shoudy v. Shoudy, 1921, 55 Cal. App. 344, 203 P. 
433, involved a property settlement agreement which 
was contained in a letter to the insured’s sister. 
After the court decree was entered, the insured 
wrote to the insurance company, telling them he had 
been divorced but that he wanted his estranged wife 
to remain beneficiary (without saying irrevocably). 
Later he changed the beneficiary in favor of a sec- 
ond wife. The court held the first wife had a vested 
equitable interest which could not be divested by 
changing the beneficiary. Other cases holding simi- 
larly are Goodrich v. Massachusetts Mutual Life 
Ins. Co., Tenn. 1941, 240 S.W. 2d 263; Waltz v. 
Travelers Ins. Co., D.C. Tenn. 1954, 124 F. Supp. 
465; Locomotive EH. Mut. L. & Ace. Ins. Ass’n v. 
Locke, A. 37, 251 App. Div. 146, 295 N.Y.S. 689, 
Pa den N.Y. 584, 13 N.E. 2d 781; Prudential Ins. 
Co. of America v. Rader, D.C. Minn. 1951, 98 F. 
Supp. 44; Jacoby v. Jacoby, 1948, 69 S.D. 432, 11 
N.W. 2d 135; Thompson v. Thompson, 8 Cir. 1946, 
156 F. 2d 581. 
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Factual distinctions between the instant case and 
those cited do no violence to the rule of law which 
is applicable here. The insured and his then wife 
entered into a contract which provided that she 
would either share in the proceeds of an insurance 
policy (provided both parties were living on Sep- 
tember 27, 1970) or receive the entire proceeds (pro- 
vided she outlived her estranged husband and he 
died prior to the date the policy became payable). 
This agreement was not contained in the divoree 
decree, but this is not necessary. Prudential Ins. Co. 
v. Rader, supra. 


In some of the cases cited above the separation 
agreement provided that the beneficiary should re- 
main irrevocable. Counsel for plaintiff argue that 
this case accordingly is distinguishable. It does not 
appear, however, that the use of the word ‘‘ir- 
revocable”’ in itself has any legal import, but, rather, 
that the effect of the words used should be control- 
ling. An agreement whereby the proceeds of an in- 
surance policy are, in every conceivable event, dis- 
posed of, is tantamount to the designation of an 
irrevocable beneficiary. The proceeds were, at the 
execution of the agreements, vested subject only to 
conditions subsequent mentioned in the agreement. 
Plaintiff does not allege or argue that the agreement 
was not entered into, or that the parties thereto did 
not intend its obvious portent. Her theory seems to 
be that although it was the intent of the insured 
when he signed the agreement to relinquish the 
proceeds of the poliey to his wife, subject to certain 
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conditions, his failure to notify the insurance com- 
pany and his subsequent affirmative act changing 
beneficiaries, deprived his estranged wife, without 
her consent, of the policy proceeds. Such avoidance 
of contractual obligations should not be permitted if 
the agreement is enforceable. 


The greater force of plaintiff’s argument is di- 
rected to the contention that the property settlement 
agreement is violative of the public policy of Mon- 
tana and accordingly void and unenforceable. The 
rule is well established that any agreement between 
husband and wife intended to facilitate the procure- 
ment of a divorce is contrary to public policy and 
void. Stebbins v. Morris, 19 Mont. 115, 47 P. 642; 
Sherman v. Sherman, 65 Mont. 227, 211 P. 321; 
Clary v. ‘Fleming, 60 Mont. 246, 198 P. 546, Brown 
v. Brown, 8 Cal. App. 2d 364, 47 P. 2d 352; 17 Am. 
Jur. Divorce and Separation, Sec. 14, P. 156, and 
cases there cited. Agreements conditioned on di- 
voree are likewise generally held to be against public 
policy, I bid., Am. Jur. 


Defendant contends that the instant agreement 
does not facilitate a divorce but is merely a disposi- 
tion of property between the estranged husband and 
wife. The court cannot agree. The agreements were 
obviously to become operative in the future, and 
only upon the condition that a divorcee proceeding 
was instituted. Further, if one party did not in- 
stitute the proceeding, the other party was given 
the right to do so. Moreover, resistance to the divorce 
would render the property settlement agreement 
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nugatory. The agreements construed together fa- 
eilitated the divoree and are void. Sherman v. Sher- 
man, supra. The fact that the provisions most clearly 
rendering the agreement void were put in a sup- 
plementary agreement does not change this result. 
The agreements must be read together. Section 
13-708, Revised Codes of Montana, 1947; Hodgkiss 
vs. Northland Petroleum Consolidated, et al., 104 
Mont. 328, 57 P. 2d 811; Ryan vs. Bloom, 120 Mont. 
443, 186 P. 2d 879; Doheny vs. United States F41- 
delity and Guaranty Co., 34 Fed. Supp. 888. 


Having concluded that the agreements construed 
together violated public policy and were void, may 
defendant rely upon any portion of the contract in 
this action? Plaintiff argues that defendant is not 
entitled to rely upon any portion of a void contract 
and cannot accordingly recover in this action. There 
is respectable authority in support of that position. 


Other cases hold, however, that the contract may 
be severable and legal portions enforced. The gen- 
eral rule is stated by Williston on Contracts, Vol. 
1, p. 470, as follows: “‘If consideration is even par- 
tially illegal the whole agreement is tainted unless 
the legal portion of the agreement is severable.”’ 


The Montana Supreme Court has held severable 
property settlement agreements which clearly fa- 
cilitated divorce and were accordingly void. In Her- 
rm vs. Herrin, 1936, 103 Mont. 469, 63 P. 2d gsm 
the court said: 
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‘‘The second error is on the conelusion of the 
trial court that the agreement between the parties 
by which plaintiff turned over certain property to 
the defendant, and in which agreement reference is 
made to separation and divorce, is void on the 
ground of public policy. We think the court’s ruling 
that such contract is void on the ground of public 
policy is correct insofar as it relates to a divorce. 
The testimony of Judge Galen, who drew the agree- 
ment for the parties, substantially supports the con- 
tention of counsel for defendant that such agree- 
ment comes within the rule laid down in Sherman 
v. Sherman, 65 Mont. 227, 211 P. 321, 323, where 
this court said: ‘If, however, the agreement be en- 
tered into with the intent of bringing about or fa- 
eilitating a divorce, it will be declared void.’ But 
we think it repugnant to sound principles of equity 
to permit one to profit by the provisions of such an 
agreement and then avoid its objectionable parts by 
invoking the rule mentioned, and we, therefore, hold 
the contract to be separable. This conelusion is one 
of first impression 1n this jurisdiction in actions of 
this nature so far as our research reveals; but there 
is authority for such a rule in actions at law (citing 
cases), and we think such a holding is fair and 
equitable and does substantial justice between the 
parties. The contract is, therefore, held to have been 
entered into for the purpose of facilitating a di- 
vorce, and as to that it is void as contrary to public 
policy, but as to the property settlement it is valid 
and binding upon both parties.”’ 
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Likewise, in Ryan v. Ryan, 1940, 111 Mont. 104, 
106 P. 2d 337, the suit was to enforce a separation 
agreement entered into collusively and therefore 
illegal. The court reviewed its decisions in Grush v. 
Grush, 90 Mont. 381, 3 P. 2d 402, and Herrin v. Her- 
rin, supra, and concluded that under the law as 
stated in those cases, the agreement was separable, 
and that the consideration supporting the legal por- 
tion of the contract was the wife’s relinquishment 
of her property rights. The same reasoning is ap- 
plicable here. 


Plaintiff argues that these Montana cases are dis- 
tinguishable for the reasons that (1) the party 
seeking the benefit (defendant herein) is the spouse 
to whom the decree of divorce was granted, pursuant 
to the collusive agreement; (2) if anyone benefited 
from the illegal agreement, it was the wife and not 
the husband; and (3) the plaintiff herein was not 
a party to the illegal contract and received no bene- 
fit therefrom. While the wife (defendant herein) 
obtained an uncontested decree of divorce, the agree- 
ment specifically provided that if she did not file 
an action by a certain date, her husband could do 
so. It cannot be determmed from the record which, 
if either party, received the greater benefit from the 
contract. The wife presumably released eertain 
property rights in consideration for the property 
settlement portion of the agreement. Presumably 
the other provisions of the property settlement 
agreement have been performed. The wife would 
have the same right as her husband to enforce the 
property settlement, if the agreement is separable. 
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It is true that plaintiff was not a party to the 
agreement, but she does seek to avoid the effect of 
a contract which her husband had entered into prior 
to their marriage with respect to property acquired 
prior to marriage. No part of the premium on the 
policy in question was paid subsequent to plaintiff’s 
marriage to the insured. It was a single premium 
policy, paid in full while insured was married to 
defendant. Under these circumstances, plaintiff can 
acquire no greater equity than the insured by virtue 
of her appointment as beneficiary. Under the Mon- 
tana decisions the insured could not have relieved 
himself of the effect of this agreement; nor ean his 
appointee. 


Defendant will prepare judgment in accordance 
with this opinion. 


/s/ W. J. JAMESON, 
United States District Judge. 


[Endorsed]: Filed July 13, 1957. 
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In the District Court of the United States for the 
District of Montana, Great Falls Division 


Civil No. 1828 


WESTERN LIFE INSURANCE COMPANY, a 
Corporation, 
Plaintiff, 
vs. 


VIRGINIA K. BOWER and MABLE CLAIRE 
BOWER, Also.Known as and Called MABEL 
N. BOWER, 
Defendants. 


VIRGINIA K. BOWER, 
Plaintiff in Interpleader, 


VS. 


MABLE CLAIRE BOWER, Also Known as and 
Called MABEL N. BOWER, 


Defendant in Interpleader. 


JUDGMENT 


This cause having been submitted by the plaintiff 
in interpleader and the defendant in interpleader 
upon an agreed statement of facts and the same hav- 
ing been submitted to this court for consideration 
and decision, and, after due deliberation thereon, 
the court having filed its order and decision in writ- 
ing ordering that Judgement be entered herein and in 
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accordance therewith, in favor of defendant in inter- 
pleader, Mable Claire Bower. 


Now, Therefore, It Is Ordered, Adjudged and 
Decreed that Mable Claire Bower, also known as 
Mabel N. Bower, the defendant in interpleader 
herein, is the owner of and entitled to payment by 
the Clerk of this Court to her of the sum of $10,- 
093.17, less attorney’s fees in the sum of $150.00, 
allowed by this court to Western Life Insurance 
Company, original plaintiff herein. 


Said moneys shall be paid from the proceeds of 
Life Insurance Policy Number 89692 of the said 
Western Life Insurance Company heretofore de- 
posited into the Registry of this Court by said Cor- 
poration. 


Done in open court this 19th day of August, 1957. 
/s/ W. J. JAMESON, 
United States District Judge. 


[Endorsed]: Filed and entered August 21, 1957. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that Virginia K. Bower, 
Plaintiff in Interpleader above named, hereby ap- 
peals to the United States Court of Appeals for the 


48 Virgina K. Bower vs. 


Ninth Circuit from the final judgment entered in 
this action on August 21, 1957. 


/s/ H, CLEVELAND HALL, 


/s/ HDW. C. ALEXANDER, 
Attorneys for Appellant, 
Virginia K. Bower. 


[Endorsed]: Filed Angust 26, 1957. 


[Title of District Court and Cause. ] 


DESIGNATION OF POINTS TO BE 
RELIED UPON BY APPELLANT 


Whereas, Virginia K. Bower, plaintiff in inter- 
pleader, has perfected an appeal to the United 
States Court of Appeals for the Ninth Circuit from 
a judgment and decree made and entered in the 
above cause on the 21st day of August, 1957, and 
has served her designation of the portions of the 
record in said District Court to be transmitted to 
said Court of Appeals; 


Now, Therefore, said appellant now designates the 
following points which she intends to rely upon on 
said appeal: 


1. The Court erred in adjudging that the de- 
fendant, Mable Claire Bower, also known as Mabel 
N. Bower, was the owner of and entitled to payment 
by the Clerk of the District Court of the sum of 
$9,943.17 out of the Registry of the Court, which 
sum represented the proceeds of a life insurance 
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policy, less the sum of $150.00 attorneys’ fees, issued 
by Western Life Insurance Company to and upon 
the hfe of Joseph Edward Bower of which the 
plaintiff, Virginia K. Bower, was the named bene- 
ficiary, which judgment was based upon the follow- 
ing erroneous conclusions: 


(a) That a portion of the agreement between 
Mable Claire Bower and Joseph Edward Bower was 
legal. 


(b) That the portion of the agreement assumed 
to be legal was severable from the illegal portion 
and thus enforceable. 


(c) That there was a consideration for the por- 
tion of the agreement assumed to be legal, to wit, 
a presumption that she released her property rights. 


(d) That the considerations for the legal portion 
of the agreement was separate and severable from 
the consideration for the illegal portion of the agree- 
ment. 


Dated this 30th day of August, 1957. 
VIRGINIA K. BOWER, 
By /s/ H. CLEVELAND HALL, 
/s/ EDW. C. ALEXANDER, 
Her Attorneys. 


[Endorsed]: Filed September 3, 1957. 
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SUPERSEDEAS BOND ON APPEAL 
Know All Men by These Presents: 


That we, Virginia K. Bower, as principal, and 
Hartford Accident and Indemnity Company, as 
surety, are held and firmly bound unto Mable Claire 
Bower, also known as Mabel N. Bower, in the full 
and just sum of $500.00, to be paid to the said Mable 
Claire Bower, also known as and called Mabel N. 
Bower, her attorneys, heirs, administrators, execu- 
tors and assigns, to which payment, will and truly 
to be made, we bind ourselves, our heirs, executors, 
administrators, successors and assigns, jointly and 
severally by these presents. 


Sealed with our Seals and dated this 29th dav of 
August, 1957. 


Whereas, lately at a session of the District Court 
of the United States for the State of Montana, in a 
suit pending in said Court designated as Civil No. 
1828, between Virginia K. Bower, plaintiff in inter- 
pleader, and Mable Claire Bower, also known as 
and called Mabel N. Bower, defendant in inter- 
pleader, judgment was duly made, given and en- 
tered that the said Mable Claire Bower was the 
owner of and entitled to payment of the sum of 
$9,943.17, deposited in the Registry of this Court by 
Western Life Insurance Company, a corporation, 
pursuant to Order of this Court, dated February 
16, 1956; and the said Virginia K. Bower having 
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filed with the said District Court a Notice of Appeal 
as provided by the Rules of Civil Procedures; and 
this Court upon petition of said Virginia K. Bower 
and after due notice and hearing fixed the amount 
of supersedeas bond to be given and filed by said 
Virginia K. Bower; 


Now the condition of the above obligation is such, 
that if the said Virginia K. Bower shall prosecute 
her said appeal to effect and shall answer and pay 
all costs of said action in the District Court and on 
appeal, together with interest on said above sum 
from the date of Judgment and damages for delay 
if she fails to make her plea good, or if the appeal 
is dismissed or the judgment is affirmed, or such 
costs of the Appellate Court may award if the judg- 
ment is modified, then the above obligation to be 
void; otherwise to remain in full force and effect. 


[Seal] /s/ VIRGINIA K. BOWER, 


[Seal] HARTFORD ACCIDENT AND _IN- 
DEMNITY COMPANY, 


By /s/ C. R. LOWERY, 
Attorney-in-Fact. 
Approved this 3rd day of September, 1957. 
/s/ W. J. JAMESON, 


Judge. 


[Endorsed]: Filed September 4, 1957. 
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[Title of District Court and Cause. ] 


STIPULATION WITH RESPECT TO 
DESIGNATION OF RECORD ON APPEAL 


It is hereby stipulated by and between the above- 
named parties, Virginia K. Bower, plaintiff, and 
Mable Claire Bower, also known as and called Mabel 
N. Bower, defendant, that the designation of record 
on appeal heretofore made on behalf of said plain- 
tiff and signed in the office of the Clerk of the Dis- 
trict. Court on August 26, 1957, be and the same is 
hereby approved and adopted by the defendant, 
Mable Claire Bower, as her designation of the record 
on appeal in said cause. 


Dated this 30th day of August, 1957. 


VIRGINIA K. BOWER, 
By /s/ H. CLEVELAND HALL, 
/s/ EDW. C. ALEXANDER, 
Her Attorneys. 
MABLE CLAIRE BOWER, 
By /s/ WILLIAM A. BROWN, 
Her Attorney. 


[Endorsed]: Filed September 4, 1957. 
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[Title of District Court and Cause.] 


CERTIFICATE OF CLERK 


United States of America, 
District of Montana—ss. 


I, Dean O. Wood, Clerk of the United States Dis- 
trict Court for the District of Montana, do hereby 
eertify that the annexed papers, to wit: 


Agreed Statement of Facts. 

Exhibit ‘‘A’’ to Complaint in Interpleader, 
which is attached to Complaint in Interpleader. 

Exhibit ‘‘A,’’ attached to Answer and Cross- 
Complaint of Mable Claire Bower. 

Plaintiff’s Motion for Summary Judgment. 

Defendant’s Motion for Summary Judgment. 

Order and Opinion of the Court, filed July 
13, 1957. 

Judgment. 

Notice of Appeal. 

Supersedeas Bond on Appeal. 

Designation of Record on Appeal. 

Designation of Points to Be Relied Upon by 
Appellant. 

Stipulation With Respect to Designation of 
Record on Appeal. 


are the originals filed in Case No. 1828, Western 
Life Insurance Company, a corporation, Plaintiff, 
vs. Virginia K. Bower and Mable Claire Bower, also 
known as and called Mabel N. Bower, Defendants, 
and Virginia K. Bower, Plaintiff in Interpleader, 
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vs. Mable Claire Bower, also known as and called — 


Mabel N. Bower, Defendant in Interpleader, and 
designated by the parties as the record on appeal in 
sald cause. 


Witness my hand and the seal of said Court at 
Great Falls Montana, this 5th day of September, 
A.D. 1957. 


[Seal] DEAN O. WOOD, 
Clerk as Aforesaid; 


By /s/ ELIZABETH C. McKEE, 
Deputy Clerk. 


[Endorsed]: No. 15717. United States Court of 
Appeals for the Ninth Circuit. Virginia K. Bower, 
Appellant, vs. Mable Claire Bower, Appellee. Tran- 
script of Record. Appeal from the United States 
District Court for the District of Montana. 


Filed September 10, 1957. 
Docketed: September 19, 1957. 


/3/ PAUL_P..O BRIN 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 


